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COORDINATING COMMITTIEE

RECORD OF DISCUSSION

5. C> anevs)
o

REVISION OF THE STRATEGIC EXPORT CONTROLS - EXCEPTIONS PROCEDURES

January 19th, 1959

Present: Canada, Denmerk, France, Gormany, Italy, Japan, Netherlands,
United Kingdom, United States.

References: Document CH/1547, COCOM 471(Revised), 1473, 2869.5, 2869.13,
2869.55, 2869.62, 2869.75, 2869.77, 3230 and 3338,

1. The BHATRMAN recalled that at the previous meeting a joint proposal
for revising tho COCOM 471 procedurec had been submitied by the Belglan,
United Kingdom end United States Delogations, He invited Dolegates to

give the viows of their authorities om this proposal. Secondly he referred
to the fact that some Delegations were linking their consideration of the
47) procedure to that of the de minimig procedure. He recommended that tho
Committee should attach importance to the spirit in which the eventually
agreed toxt would bo interpreted rather then to the possiblc meanings which
might be attached to the wording in some years' timo.

2. The JAPANESE Dologate stated that he could now confirm the ad referendum
agrooment he had given to the Belgian-United Kingdom-United States compromise
proposal (COCOM 2869,77 poragraph 7). Heo then made the following statement:

"We have reported in dotail to Tokyo the discussions held in the
previous mecting. In view of the important problems involved, our authoritics
have so far given us only certain preliminary views. I -should, however, like
to raise theso views since I think they are related to the basic problems on
the mattor.

3. "The first point is concerned with the linking of the 471 procedurc and
the "de minimis" procedure, which was raised at the provious mecting. Our
awbhoritios acem to havo some difficulties in understanding the linking of the
two proccdurcs. Tho German Delegation, at tho boginning of the discussions
(COCOM 2869.62, paragraph 8) made a distinction between the procedurc of
shipmonts which do  not projudice the aims of the embarge policy, namely,

the procodure for shipments of articles of little or no stratogic value

and the proccdurc for shinments which mej: constituto a security risk, namely,
the procedurc for shipmonts of articles of somo gtmtogic value. In general,
wo agrec with such a distinetion. If such a distinction of the two procedures
is a right approach to the matter, any docision to revisc these two procedurcs
should be takon independently of each other., In other words, it docs not
soom to bo very convineing to argue that since a new proccdure to roplace

tho present 471 proccdure is more rigid thon now, a moro flexible or broader
proccdure should be established to replace the prescnt "de minimis" procedure.
We belicve that dheso two procedures which arc of a difforent nature, as sot
out in the Gorman statomont, should be considored on thoir rospective merits
and that they should not be linked o ocach other. The Japonese authoritios
supported the United Kingdom proposals to revisc the prosont 471 procedurc

and to maintain the prosent "de minimis" procedure with only tho valuc cut-
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off changed, 1In doing so, the Japaneso authoritiss had assumed thet in the
United Kingdom proposal as a whole, these two procedures were treated
independently of each other. It would be helpful to our authorities if viows
Oor comments of other Delogations could be given on this point.,

4 "The second point is more specific, It is concerned with the rclation
betweon the new German proposal for the "de minimig" shipment and tho oxisting
accident of definition procedure, It had becn the rule of this Committcc in
the past that whenover any Momber Government finds an article which is covercd
by the cmbargo lists but has little or no strategic value and thercforc can bo
considercd not to be within the intention of that defirition, they can request
an ,oxcoptional shipment under tho torms of the accidont of definition procedure.
Now the German asuthoritics pronose to broaden the present "do minimis" procedurc
in such a way as to cover the shipment of articles of relatively high nonotary
value but of little or no strategic value. We wonder whethor such shipments
can bo taken care of sufficiently by the exlsting accident of definition
brocedurc. The present aceident of definition preedure furthermore invites
Member Governments to propose, if possible, redefinition of the item concerned,
50 as to maintain unanimous application by all Member Governments., This is

a point whieh was already pointed out by the Danish Delegation at the previous
meeting. It would be most interesting to our authorities if certain concrete
cases could be shown to us, which do not fall under the terms of the cxisting
accident of definition procedurc but do fall under the new Germa "de minimis®
procedure,

5. "The third point is the fear of tho Japanese authorities which is similar
to that already expressed by the Belgian Delegate at the mocting last year., We
believe that, since the now embargo list was agreecd upon unanimously aftor the
ceroful study on straticgic grounds of cach item concerned, the authoritics of
all Member Countries arc acting on the assumption that all items on tho List
are of strategic importance even though some of them &o contain rather arbitrary
cut-offs, Wo have a fear that if the German proposal to broaden the concept of
the prosent "de minimis" procedurc is adopted, thoorctically speaking, any
itom with a figure of weight, powcr, diaméter, ote., that is slightly above the
cut-off of List I definition could always be submitted as having a minimum
strategic velue." Here the Delegate referred to the example of the forging
hammer that had been mentioned by the Belgian Delegate (COCOM 2869.62 paragraph
58) and gave a further exampl®, which he admitted was exbreme, by pointing out
the diffieulties of comparing a 19.5 knot ship with one with a spced of 20,5
knots. Most items could give risoc to tho samo kind of problem, "If, further-
morc, some such requosts arc approved by tho Committce, other Membor Countrios
would be equally entitlod to demand the samc troatment for similar or difforont
kinds of articlos. If such a tendency becanme clear, the assumption mado by
Membor Governments in the past that cxport requosts from traders in rospeet to
listed itoms were in principle to bo refused would coase to exist, and this
might, as the Belgian Dclogato has already mentioned, load to tho frustration
of tho now controls schome. Wo fecl that the cxisfing "de minimis" procodure
and accident of dofinition procedure are sufficiont and are thoreforc reluctant
to accept tho German proposal. Any commonts from other Delegations on this
point would be appreciated.

6. "Finally, the Jopmnese authoritics have instructed me to rescrve their
final position on this matter, since the discussion hes developed in a direction
that had not been envisaged at the beginning. It will be aftor they have
completed tholr study of the views of all Delegations, including those which
will bo expresscd this afternoon, that the Japanese authoritics will arrive

at their final decision.®

7. Tho DANISH Delogate ondorsed the statement which had been made by his
Japanesc colleague and confirmed his ad_rcforordum acceptance of the joint
proposal,

8. Tho FKENCH Dclegate said that he had no final instructions on tho

Joint proposal since his authorites found that tho last phrase was rathor
too strictly worded and discussions wore still continuing in the appropriate
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ministries. Paragraph 7 of COCOM 471 had stressed the importance of the
quid nro quo, and the French authorities recognised gratefully the effort
which had been made by the United, States Government in agreeing to the
deletion of the guid pro quo requirement but they were concerned at the
effect of the lamt phrase of tho proposed new toxt on political and public
opinion. Tho Delegate said that it would be easlor for his authorities to
accept the joint proposal if the final phrasc were amended tg,read:

... the #tsk-of peripus dapogoe to the economie, political s social
woll~being of the oxporting eountry.". -

9. The ITALIAN Delegatc said that without wishing to prejudge his
authoritics' position on the de minimis procedure he could state that
although he had no definite instructions, this provosal was giving his
Governmont some difficulty of intorprotation. He was very much intercsted
in the amondment proposcd by the French Delegate and undertook to report
it to his authoritics.

10. The NETHERLANDS Dologate commented that the amendment proposcd by
his Fronch colleaguc seemed vory useful. He personally thought that the
wording of ‘the joint proposal was too severe. He would give the official
view of his Government at a later date.

11, The UNITED KINGIOM Delecgate sald that he envisaged under the new
4771 procedure o whole range of possibilities., Notall items on List I had
the same strategic value., If 1t was proposed to oxport under 471 o List T
item of rolativoly small strategic value, it would be nccessary for the
oxporting government to establish that, if the export worc not made, thore
would be a risk of serious damage cte. but the risk shown would not need

to be & great ag it would in the casc of a List I itom of greater strategic
valuec. Thero was a wholc range of stratogic risks involved in making
differcent exports and a whole range of political and sconomic risks in

not making thom. The cssential point was to cstablish that in a particular
cage the latter overrode the former,

12, The UNITED STATES Dologatc recalled that in the last discussion the
Gorman Dolegato had said that the joint text scemed weaker than that originally
proposed by the United Kingdom. The Frenfh Delegato now said that the joint
proposal was too harsh beecausc the merids of the cxport must override tho
socurity risk involved, He wondercd if the answor to thesc comments was
perhaps some objective standard such as tho rctontion of the guid pro quo.
Commenting o#i tho French amcndmont, the Delegate said that he considored
that tho phrasc which the French Delegnte had suggested should be doleted
wos oxiomatic. Thore had to be soriius factors in favour of the oxport,
thet is sorioms enough’ to override the cmbargo, and the Delegate
said that he could not exrect his authorities to agree to the deletion of
this phrase.

13, The FRENCH Delegate pointed out that he had not entercd a formal
objecction to the joint proposal. The first reaction of his authoritics
had simply been that it was somewhat too strict and he had therofore
suggestod an amendment, He reiterated that his authoritics woro roady
to accopt the original United Kingdom proposal.

14. The UNITED STATES Delegatce said that whon he had been assisting
to draft the joint proposal he had proparcd an alternative wording of
the last phrasc as follows:

®... tho risk of soricus damago, ovorriding thc socurity considorations
involvod, to thc oconomic, political or social well-being of the
cxporting country."

Ho cmphasised that he intcrproted this wording to mean exactly tho same as

the wording of tho joint proposal; he put if forward, subject to approval by

his authoritics, to help clarify the intent of the joint text as ho conatrued
it or as an altcrnative wording he thought his authorities would support.
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15, Tho GERMAN Delcgatc informed the Committec that his authoritios were
prepared to agroc to the compromisc proposal put forward by the Belgian,
United Kingdom and United Statos Delegations (COGOM 2869,77, paragraph 2)
on the understanding that a sotisfactory solution was found for the
intermediatc range of minirum shipments casos, Referring to the point
made by the United Statos Delegate (paragraph l<» above), what he had

in fact said was that the original Bolgian countor proposal (which used
the phrase "of an importance overriding ...") secmed to be less strict
that the United Kingdom text (which fised the phrase "of overriding
importance"); ho was not referring to the joint Bolgimm-United Kingdom-
United Statcs proposal. His authoritics would carofully congider the
new proposals that had been mado during the prosent meoting, but since
they concorned the larger cxcoptions cases only it remained important

to find a solution for the intermediate cases.

16, Turning then to the statement made by his Jupanese eolleague, the
Delegate sald that he was grateful for tho thoroughnoss with which tho
problem had been studied. Ho would like fio make tho following commontss:
First, with regard to the linking of the two questions, the Gorman
authoritics had linked thom togothor from the very boginning of the
discussions on the revision of procedures. Both concerned exceptions
to the List I embargo, and therefore it seemed to be useful to link the
two procedures. The fact that they had not been linked in the past
wes the result of the way in which the problem had developed in the
Committee, Excoptions to the goneral rule of cmbargo had started with
the provisions of COCOM 471 (Rovised) and it had later been found
necessary to deal more henignly with smaller cascs., It now scomed

more logical to doal with both typcs of cxcoption in one document.

17. Sccondly, with roforence to tho relation between the minimum
shipments and the accident of definition pruccdure, the Delegate said
that his proposal did not concern cases of an "accident of definition®
but dealt with particular transactions whore the socurity risk involved
wag not high duc to the particular circumstances of the transaction
although the status of the items was not contested. In such cascs,
provided that spccial circumstances, for instance an approved civilisn
endw-uge oxisted, no recourse secmed to be neceded to the strong now
47 procedure proposed. The Japanese Delcgate had asked for examples
of cases falling under the procedure proposed by the German authorities.
The German Delegate quoted two recent French oxeceptions cases: ome of

. cobalt, allo ds for China (CH/1547) and the othcr of an electronic

f“e“sux‘ﬁbrﬁﬁ5§3%3§ ¥§2 Hungary (COCOM 3338), It could not be elaimed that tho

qpolitical, economic or soeclal weol-heing of the exporting country
deponded on these exports, but therc were nevertheless good rcasons why
thoy should be pormitted. There wag also the Gorman proposal to oxport
a tolograph transmitting and rocéiving set to Rumania (COCOM 3230), which
had taken months to go through the Committec and was again a case whore

- the well-being of the exporting country was not involved but his authoritics
had been convineced that there wore no sccurity arguments against the trans=—
action,

18 Thirdly, and this was a really important point, he fully shared the
Jepancse view that in prineiple all List I itoms werc g prdori to be
congidered strateglc, but on the other hand, as had been pointed out by
the Ynited Kingdom Delegate, there were difforences in the strategic
weight of various items. It was not a question of cut~offs but of the
items theémselves, The Dolegate thomght that his colleagues would agree
that somo items werc morc important than others. The Japanesc statoment

CORFIDERIAL
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had mentioned cut-offs, and the Delegate had done so himself in the past
but only in order to clarify the difference in importance. The real concern
wes not with items of great value, such as ships or rolling mills. His
authorities were thinking of smaller transactions up to $25,000 or $30,000
where there was no quostion of a country's woll-being involved. They were
convincod that public opinion would not understand why an excepilon requost
for an itom with a relatively small valuc, for instance the export of a
chronomoter should be rofused since no special political, cconomic or
social considerations were involved while that of a ship or rolling mill
was allowed under certain conditions. It was not thelr understanding

that fixod value or quantity cut-offs nceded to be imposed for the
applicability of the minimum shipment procedurc; they would be satisfied
with the present wording of the procedure. But they wanted an unwrititen
understanding that roquests for transactions up to $25,000 or $30,000
should be made under the "de minimis" procedure. Thoy agreed that the
burden of prodf should rest with the requeosting country, not with the
Committeo,

19. The German authorities wantod to make sure that such a request was not
rofuscd on purcly procedural grounds. The United States Delegate had
mentioned that thore was always the ad_hoc procedurc - it sounded rather
gtrange to be talking about the ad hoc procedurs while the purposc of the
rovision was to disposc of the nced for "ad hoe" submissions. The ad hoc
proccdure hod become nccessary since the oxisting procedures had proved too
rigid in the past, his authoritics felt that somo procedural flexibility
was of great importance for intormediato range cases up to $25,000 or
$30,000. The question of proccdonts had also beon mentioned: he agreed

the problem oxisted but it algo existoed for 471 exceptions. For example,

if thoro were serious unemployment in the ship-building industry in one
Member Country, it was likely that other Member Countrics would be affected
in tho same way and it would be difficult to refusc several gimilar
oxceptions requests. He bolievod that tho danger of creating procodents
should not be over-cmphasiscd since each case was to bo considered on its
own mordits., In concluding the German Dalegatc again cxpressced thoe hope

that tho Committec would find a satisfactory solution for the casos up

to $25,000 or $30,000 by including thom in tho "de minimis" procedurc,

20, The CHAIRMAN made the following comments: first, although tho

link betwoon the 471 and.the de_minimis proccdurcs still oxisted, the Gorman
Dclegate!s conditional acceptance of the joint proposal onabled the Committoc
to procced morc cloarly on the main issuc. Secondly, as for the de _minimis
proceduro, the problem was simply based on tho fact that the German and othor
Dolegations would like to roach agrecumont onthe principlc that no casc within
reasonable limits was rejocted merely on the procodurcal ground that its faceo

waluc was too high.

21. The ITALIAN Dclegato suggested the following elternative to the
final part of the joint proposals "... is deomed to involve, after due
consideration or evaluation of the strategic factors, a serious risk to
the phlitical, economic or stéeial situation of the exporting country.",
Hoe pointed out that this toxt took up some of the principles of the
original United XKingdom proposal together with the clements of tha latest
United Statcs alternative. In roply to a quostion from the United

States Delogate he stressed that it was mainly an editorial amendment.

Ho did not considor the phrascs "woll-being" or Mequilibrium" to be vezy

precise.

22, The FRENCH Delogate said that the Italian proposal scemed
- satisfactory and he undertook to recommend it to his authorities.

23. Tho CANADIAN Dolegate said that he could accept ad roforendum
the joint proposal with the alternatiye wording as put forward by the
United States Delegate in paragraph abovoe.
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4. Tho CHATRMAN observed that six Delegations (Belgian, Canadian,
Danish, Japancsc, United Kingdom, United States) accepted the joint

proposal, one Delegation (German) had given a conditional acceptance and
throe Dolegations (French, Italian, Notherlands) were still considoring

it. He cmphasisod that the word "security" as used in the various propogals
had, in his mind, mover meant tho socurity of the exporting country but
always roferrced to the sccurity of the Westorn world as understood in the
context of the cmbargo policy. He thought that this point might have given
risc to somo misunderstendings, He suggostod that all Delegations should try
to obtain acceptanco of the joint proposal, using the alternative wording
suggested by the United States Delegate (paragraph 2§~above) and substituting
the word "situation" for the word "reli=being".

25. Turning thon to the do mininis procedure, the FRENCH and ITALIAN
Delegates roiterated their support of tho @Gorman proposals.

26. The UNITED STATES Delegate commonted that he found it difficult
to see how a transaction to the velue of $25,000 or $30,000 could be
classod as a minimunm shipment in strategic terms. Nono of the cascs so
far eited had beon anywhere near to these figures.

_27. The UNITED KINGDOM Declegate sald that he agrecd with the German
statement rocorded at paragraph 10 of COCOM 2869.77. The United Kingdom
had always thought that the proecdure referrcd to transactions of
minimum strategle importance., He did not feel that a substantial change
was required in COCOM 1473 if it werc gencrally acccptod that cases
should not bo rojocted on grounds of value or quantity; a small drafting
change in paragraph 1 of &nncst A to COCOM 1473 scemed to bo all that

was required. He continuod that the main argument against the Gorman
proposal was probably the fear that the Committee would be confronted
with morc and bigrer exceptions roquests of this sort. The Japanesc
Delegate had mentioned cases which were marginally above the List I
cut-off figurcs: the answer was that such cases would have to be
referred to the Committce, wherc they would be rejocted if their merits
were not well establishod. Finally he said that it was not the casc
that thorc were many reguests of this kind in hand,

28, Tho FRENCH Delegatc reforred to his proposal to add the word
"medium® to "minimum® in the phrase "minimum shipments proceduro® COCOM
2869.77 parcgraph 12). He would be satisfied if the word "small! could
be added to the word "modium!.

29. . The JAPANESE Dclegate ropliod to the Goerman commonts on his
oponing statoment, The German Delegato had cited the Fronch export of
cobalt alloy rods to China (CH/1547) but the Japanese authorities still
considered that this could have been prescented undor the accident of
definition proccdurc., He pointed out that Delegations submitting roquostd
under this proccdure were not obliged to propose & revised definition. In
several cascs of this kind the Japanese Government had given thoir agroo-
ment on the uncerstanding that the case was regarded as having been brought
forward under the accident of definition procedure. The German Delegate
had also referred to the civilian end-usc to which an item might be put:
it had been the practice of the Committce not to rely completely on
guarantees of civilian end-usc from Communist countries. As far as other
circumstances were concerned the Japanese authorities felt that the ad hoc
procedurc should be used in theso cases because thoy were so highly
specialiged that they could not be foresecen. The Delegate said that he
would arguc that use of the ad_hoc procedure should not be oxcluded whon
it proved necessary. The German Delogatc had said that some itcms were
less importont than others: all Delegations were free to propose the
rovision of any item at any time, but when an item was on the International
List the unanimous and simultancous application of the embargo should be
rospeeted. The German Dolegate had said that his authorities would not
uso this procedurc with regard to ships but other Delegations might do

so. The German Delegate alsc said that there were the same questions of
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precedents in the 471 procedure, but 471 had been rarely used whereas the
new procedure might be used frequently, therefore reference to precedants
should be avoided.

30. Tho UNITED STATES Dclegate referred to his French colleaguc's romarks
(paragraph 28 above) and said that his authorities could agree to the sub-
stitution of "small' for "minimum" in the United States proposal, but that
sti111 did not moan "medium". He confirmed that his outhoritics would not
reiect a proposal purcly on the grounds of its value. He reecalled that in
COCOM 1473 there was rcfercnce to the cumlative effect of shipments and
he informed the Committce that his authoritics wished to includo a
refercnce to this offect in the new procedure. He obscrved that it scemed
fanciful to think that a transaction of up to $25,000 or $30,000 could
have negligiblc consequences. He agroed with his United Xingdom colloaguoc
that thero were likoly to be fuw cascs in hand. Thercfore the minimum
shipments proccdure should not be stretched to provide for thom. A4s ho
had montioned, oxceptional cases involving cxtanuating circumstances not
fitting the procedures could be submitted as ad hoc cascs.

31. Tho DANISH Delogate subscribed to the remarks of his Japancsc
colleaguc,
32, The CHATRMAN surmed up the discuseion by saying that ho weas

optimistic as to tho possibility of rcaching agreoment at tho next round
of discussions. The prescnt debate had cleared a great deal of ground
and it was now clear that when spenking of de minimis cases, what
Delogations had in mind was the strategic value of the transaction in
question and not the strategic valuc of the particular item on the
embargo list. Furthermore it seemed that Membors of the Comittce were
now preparcd to agree that no request should be turncd down on the
purely procedural grounds of valuc and quantity, although the offect

of ourmlative shipments' still had to be borne in mind,

33, The COMMITTEE agrecd to resume the discussion on January 26th,
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